P.G.S NATIONAL COLLEGE OF LAW,MATHURA
Arbitration and Conciliation Act, 1996 Unit-2

Q.1 Define foreign Award what provisions are laid down in relation to the
enforcement of foreign award under the chapter of new York convection
award explain

Ans.
ENFORCEMENT OF CERTAIN
FOREIGN AWARDS 44

INTRODUCTION
With the object to achieve international standard in arbitration Iag\ﬁo enforce

the foreign arbitral awards, the law relating to domestic itration and
international commercial arbitration were added, amegded and modified
accordingly to suit in order to be effective in regard to the present global need of
arbitration law.

The present enacted law has its origin from various (@ées. In this context firstly
provisions of the Arbitration (Protocol and Conv Act, 1937 and secondly,
the Foreign Awards (Recognition and E Fbiclae ) Act, 1961, have been
inducted in Part Il of Act, 1996 however With% in deletions and amendments in
the Act of 1937 and the Act of 1961 o@ ure and to reflect the provisions
enumerated in the Geneva Protocol o Arbitration Clauses, 1923, the Convention

on the Execution of Foreign Arhitra ard, 1927 and the Recognition and
Enforcement of Foreign Arbitral A , 1958.

Thus, Chapter | of Part Il with ngs "Enforcement of Certain Foreign Awards"
and "New York Conven.tiow rds" respectively were enacted to incorporate
1961 Act with certain m ons in this regard are

(i) Section 45 modifi provisions of Section 3 of the 1961 Act-to stay of
proceedings in respectel matters to be referred to arbitration, to bring them in line
with provisions ofArticle Il (3) of the New York Convention.

(i) Section %of the 1961 Act omitted Section 49 of the Act which deals with
circumst here the court is satisfied that the foreign award is enforceable
und& r |1 of Part Il, the Foreign Award is considered to be a decree of that

Cou

(iii) Filing of Foreign Award in court and court to declare ita judgment accordingly,
Sections 5 and 6 of the 1961 Act omitted.

(iv) Section 9(b) of the 1961 Act—Non-application of the 1961 A to any award
made on an arbitration agreement governed by the law of India—deleted. This
section was subjected to criticism by expert specially after pronouncement of the
Supreme Court of India in N.T.P.C. v. Singer Company.'
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(v) Section 50 of the Act has been inducted to deal with the matters relating to
appeal from certain orders made under Section 18) and Section 48.

| In the same view, Chapter IlI, the 1937 Act was modified in the following manner

(i) Section 3 of the 1937 Act—Stay of proceedings in respect of matters to be
referred to arbitration has been modified, to make analogous with provisions of

para 4 of the Protocol

(i) Section 4(1) of the 1937 Act was omitted. Section 58 of the Act 5@ that
where the court is satisfied that the Foreign award is enforceable un apter Il
of Part Il, shall be considered to be a decree of that Court.

(iif) Section 5 and Section 6 of the 1937 Act-Filing of Foreig Yn court and
court to declare judgment in accordance with award-delem
to any award made

(iv) Section 9(b) of the 1937—Non-application of the 193
on an arbitration agreement governed by the law of Indra—deleted.

.(v) Section 59 of the Act has been inducted to rr%provision for appeal from
certain orders made under Section 54 and Sef.\e

Thus Chapter Il would be applied, in the ma lating to jurisdiction of different
State parties to the Geneva Conventio hapter also applies to where an
award is made in foreign country Whl(:@)ﬂ arty to the New York Convention in

an arbitration between parties of t nationality or of different nationalities.

NEW YORK CONVENTION A)@S
Section 44. Definition. In @ hapter, unless the context otherwise requires,

“foreign award" means itral award on differences between persons arising
out of legal relatio mp hether contractual or not, considered as commercial
under the law in India, made on or after the 11th day of October, 1960—

(@) in pursuaﬁ\e ofan agreement in writing for arbitration to

which the ention set forth in the First Schedule
applies, and

(b) iﬂé of such territories as the Central Government, being

satisfied that reciprocal provisions have been made may, by notification in the
Official Gazette, declare to be territories to which the said Convention applies.

COMMENTS Section 44 is on the pattern of Article | of the New York Convention
and similar to Section 2 of the 1961 Act which defines a "Foreign Award" under
Chapter I, Part Il. The Supreme Court said that this Chapter would not be applied
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where the awards are made in foreign countries which are not parties to the New
York Convention,

Chapter | has been incorporated with very broad commercial object to pronkote
international trade by providing expedious settlement of disputes relating to
international commercial activities and development which is a , global
phenomenon of modern time. It is so demanding that it can't afforg@ﬂargic
unsuitable arbitration machinery to settle dispute especially commer?sl isputes

of international statutes.

In view of the Supreme Court of India the expression "“co M should be
construed broadly having regard to the manifold activities are integral part
of international trade today.

Further, the expression ‘commercial relationship contaiped in opening paragraph
of Section 44 has been explained by the Supreme % of India on the basis of
the Model Law in R.M. Investments Trading Co td. v. Boeing Co." in the

following words— i

"The term "commercial" should be given % interpretation so as to cover
matters arising from all relationship of c@nercial nature, whether contractual
or not; relationships of a commercial@lre include, but are not limited to, the
following transactions : any trade transaction for the supply on exchange of goods
or services: distribution agree v commercial representation or agency;
factoring; leasing; constructi Q@'works; consulting; engineering; licensing;
investment; financing; banki %surance; exploitation agreement or concession;
joint venture and other ﬁ@of industrial or business co-operation; carriage of
goods or passengers l&w ea or road.

Thus, according to said quotation by the Supreme Court any relationship
which is of co rcial nature, is not necessarily to be confined only to some
transaction, /decause the expression "commercial relationship” is capable to
include a mber of transactions as such, making difficult to be enumerated
for the purpose of the Act in Section 44. To apply under this section "commercial
relati must be of commercial nature which is most essential aspect of
relationship to be called "commercial”. It is purely immaterial that such
relationship is contractual or not.

In the above cited case, the Supreme Court explained further that "An agreement
between a company in India and a foreign company, where under the former i.e.,
R.M. Investment & Trading Co. Pvt. Ltd. agreed to provide the latter i.e., Boeing
Co. with consultant services for promotion of sale of Boeing aircrafts in India was
held to involve commercial relationship within the meaning of Section 44.
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Another expression as contained in Section 44 i.e., "Law in force in India" in literal
sense it means a particular law currently applied in territory of India, however the
Bombay High Court in European Grain and Shipping v. Bombay Extraction case
held that the words "law in force in India" are not intended to mean a particular
law specifically enacted for the purposes of Section 44.

Thus, to deal with the matter relating to particular legal relationship which is
commercial in nature, it does not necessarily mean that it is to be $
nforce in

interpreted and applied through a statutory provision under the Ia%

India.

Clause (a) of Section 44 contains the expression, "An agreg M writing for
arbitration" that means, an agreement should be written tofego%ide 'certainty in its
terms and conditions, so that in case of exigencies it ca n erpreted to avoid
any misunderstanding which may be a cause of such disputes. According to
Article 11(2) of the New York Convention, an arbitratio”"in writing" may be either
signed by the parties or contained in an exchan etters or telegrams. That
also means that the parties to an arbitration r% in writing are not required
to be physically present while making such eement i.e., a resident of India,
can make an arbitration agreement wit nt of any foreign national by the
modern means of communication suclyas telex, fax, cables and telephone etc.

Clause (b) of Section 44 provideg, th claration in respect of Section 2(b) of

1961 Act, made by the Central G ment which, states the following territories
to be the territories to which t York Convention applies-Austria, Belgium,
Botswana, Bulgaria, Centr ican Republic, Chile, Cuba, Czechoslovok

Socialist Republic, Dennar public, Ecuador, Arab Republic of Egypt, Finland,
France, German Demm%c Republic, Federal Republic of Germany, Ghana,
Greece, Hungary, a@épan, Kuwait, Republic of Korea, Malagasy Republic,
Mexico, Moroc igeria, The Netherlands, Norway, Philippines, Poland,
Romania, S ino, Spain, Sweden, Switzerland, Syrian Arab Republic,
Thailand, T%d and Tobago, Tunisia, U.S.S.R., U.K., United Republic of

Tanzani ited States of America.
Thes ountries under the declaration by the Central Government in
notification in the official gazette have been declared that on reciprocal basis India

also being a party in the New York Convention may enter into an arbitration
agreement whether it is contractual or non-contractual but considered as
commercial in nature within the meaning of Section 44(b) of the Act, 1996. (1) The
term "foreign award"—Meaning of

According to Section 44 of the Act, 1996 the term "foreign award" means an
arbitral award on differences between persons arising out of legal relationships,
4
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whether contractual or not, considered as commercial under the law in force in
India, made on or after the 11th day of October, 1960.

Certainly, the term "“foreign award" means the award made as a result of the
foreign arbitration which is not a domestic arbitration. It becomes necessary to
understand the term “foreign arbitration”. The Calcutta High Court in case of
Serajuddin v. Michael Golodetz, laid down the necessary conditions relating to the
term "foreign arbitration"—these are as under : é

(a) arbitration should have been held in foreign lands, by foreign

arbitrator; x)(b'
(b) arbitration by applying foreign laws;

(c) as a party foreign national is involved. These are @%ﬁl elements of a
foreign arbitration, renulting into the

for more explain the term "foreign hore in London an inferjim
the Indian

(foreign award. \z)
To explain the term "foreign award" th@ex Court in N.T.P.C. v. Singer
Company, observed that where in Lghdom=an interim award was made which
arose out of an arbitration agreementfgoyerned by the Indian Laws. It was held
that such an arbitral award cannotﬁ%reated as a foreign award and it is purely a
"domestic award" which is gov by the laws of India in respect of the
agreement and arbitration. (@gﬂnction between the "foreign award"” and
"Domestic award" R

In case of a foreign a Mone of the parties is a national of foreign country,
whereas this is not eg‘?ﬁry in case of domestic award.

In foreign aw ject-matter of arbitration agreement deals with the
international gommerce and trade, thus, it is international in character, Also, the
award is in a foreign country. These elements cannot be found in a
"domesti !

. To e the above distinction the decision of the Delhi High Court in

DorsteferMaschine (Germany) v. Sand Plast India,' is cited wherein against the
enforcement of foreign award in Germany, an injunction was sought in India, the
Delhi High Court refused to grant an injunction. In fact, the subject-matter of
disputes was referred for arbitration to Indo-German Chamber of Commerce. Two
arbitrators were appointed by each of the party. In arbitration process the counter
claim of the Dorstener was rejected whereas the claim of Sand Plast was allowed.
Since, Dorstener had no assets in territory of India, Sand Plast on receiving of the
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copy of the award initiated the proceedings regarding enforcement of the award in
Germany, The respondent i.e., Dorstener sought an interim injunction against the
enforcement of award. The court while refusing to grant injunction held that in the
view of New York Convention the case being a foreign award and agreement had
a foreign element involving international commerce and trade the German
company should not be permitted to restrain the Indian Company from enforcing
the award in Germany by way of injunction as such. Hence, New York Conyention
was applicable to the matter. (iii) "Foreign Award" When can be zged as
"Domestic Award"

The Supreme Court in Bhatia International v. Bulk Trading S AXC)LServed that
awards in arbitration proceedings which take place in a non%;nv ntion country
are not considered to be "foreign award" under the Arbj and Conciliation
Act, 1996. They' would thus not be covered by Part Il. ard passed in an
arbitration which takes place in India would be a "do tlc award". There would
thus be no need to define an award All a "domest; rd" unless the intention
was to cover awards which would otherwise n %overed by this definition.
Strictly, an award passed in an arbitration w; place in a non-convention
country (| e., the country which is not a signat f UNCITRAL Model Law) would
not be a domestle award". Thus, the n |s to define a "domestic award" a
including all awards made under Par‘l 0) e said Act. The definition |nd|cates
that ang

award made in an international Q@ erC|aI arbitration held in a non-convention
country is also considered t "domestic award". (iv) Meaning of term
"Commercial relationship;‘ i ontext of foreign awards

The Supreme Court in %} nvestment & Trading Co. Put. Ltd. v. Boeing Co.,'
observed that the termay'Gommercial” in the context of foreign awards should be
construed broadl % regard to the New York Convention Awards and also
manifold activitiesswhich are necessary elements of modern international trade
and comme The court is of the view that while construing the expression
"comme@) lationship” in the context of Section 44 the reference of the Model

Law is desiraple which states :--

"TheQ;n "Commercial™* should be given a wide interpretation so as to cover
mattersyarising from all relationship of a commercial nature, whether contractual
or not. Relationship of a commercial nature include, but are not limited to, the
following transactions, any trade transaction for the supply or exchange of goods
or service; distribution agreement, commercial representation or agency;
factoring, leasing, construction of works, consulting, engineering, licensing,
investment, financing, banking, insurance, exploitation agreement concession,
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joint venture and other forms of industrial or business cooperation, carriage of
goods or passengers by air, sea, rail or road."

It was held that the agreement between the Indian Company and foreign
company whereunder the Indian Company agreed to provide the foreign company
with consultant service for promotion of sale of boeing aircrafts in India was
involving commercial relationship within the meaning of Section 44. (v) Words
“law in force in India'—Meaning of

The Bombay High Court in European Grain & Shipping v. Bombay £Xxtractions,
has held that the words "law in force in India" are intended to mean @ particular
law specifically enacted for the purpose of Section 44. &)

it to nrbitration.-
o Civil Procedure,

Section 45. Power of judicial authority to refer

Notwithstanding anything contained in Part | or in the Q

1908 (5 of 1908) a judicial authority, when seized of an™action in a matter in
respect of which the parties have made an agreer&?ferred to in Section 44,

shall, at the request of one of the parties or any pe claiming through or under
him, refer the parties to arbitration, unless it finds’t he said agreement is null
and void, inoperative or incapable of being p& ed.

COMMENTS Section 45'has been en line with Article II(3) of the New
York Convention. The object of this se"tionus to give overriding effect, if any.

provisions of Part | and the provi
opposed to the provision contain

Section 45 reproduces Sectio Act, 1961, but with certain specified changes
to make parallel provisign Article 3 of the New York Convention. It is the
requirement of this Sedcti at the judicial authority has to make sure that the
arbitration agreement 4 Id, operative and capable of being performed before
referring the parties\taw/arbitration in respect of disputes for which there is an
arbitration agre in writing between the parties. Although, with the use of
express "shall' it is in the sense of an obligation, therefore, becoming a
discretio er of the judicial authority, so unless specified conditions are not

ions the Code of Civil Procedure over are
INthe present Act.

fulfilled, this“section cannot be invoked. In the words of the Supreme Court of
Indi ection uses the expression "shall" which signifies that it is obligatory
upon the judicial authority to refer the parties to arbitration, if conditions specified
therein are fulfilled". 1

Further, expression that "a judicial authority, when seized of an action in a matter
in respect of which the parties have made an agreement referred to in Section
44", that is to say that the judicial authority refers the parties to arbitration, it does
not mean that the judicial authority can compel a party who is not willing to go to
arbitration for reasons known best to that party.
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Section 45 and also Section 44 would be applied to only such arbitration
agreement which concludes to a "Foreign award" however, Section 45 does not
prescribe any time limit within which a party intends to exercise the arbitration
agreement before a judicial authority. According to the New York Convention
which did not touch this point but expected that such time limit in such matters is
to be regulated by the meeting rather discussion as it depends upon the

circumstances of each case.

Section 45 states that the judicial authority may refer the parties to ﬁﬁion at
the request of one of the parties or any person claiming through der him.
Thus, it is necessary that any party should make a request b%@?the judicial
authority, when seeking relief under an arbitration agre%hnt. The judicial
authority has to find out that the arbitration agreement Afifgugh which party is
seeking reference of dispute to an arbitration is not null oid, inoperative or
incapable of being performed. It is necessary under this section that the judicial
authority has to record its findings whatsoever its dir; S may be.

The arbitration clause in an arbitration agreeme nly apply to time charter
and not to bill of lading to which plaintiff is and said clause is vague and
uncertain and not binding on party.

provided the conditions laid down in thﬁ ara tion agreement are satisfied Even if
there is an arbitration agreement het he parties, the court suo motu cannot

refer the parties to the arbitration %x%ept that the court is competent to proceed
with the case. (ii) Applicability of @i n 45

The Delhi High Court in Gas rity of India Ltd. v. SPIE CAPAG SA, has held
that Section 3 of the 19 which corresponds to Section 45 of the 1996 Act)
dealing with stay of pro m@'vngs in respect of matters to be referred to arbitration
applies to an ar 'tré& agreement if it has a foreign element involving
international tra commerce even though such an agreement does not
result into a forei award. However, this decision cannot outrightly be applied
because Se%j 44 and 45 of the present Act, 1996 cover only such arbitration

agreem necessarily results into a foreign award within the ambit of

Sectio of'the Act.

In aﬁQer case Goyal MG Gases Ltd. v. Griesheim GMBH, the court observed
that the’provisions of Section 45 of the new Act, 1996 are clear and apparent that
the judicial authority when seized of an action in a matter in respect of which the
parties have made an agreement in the nature of and as provided under Section
44 refer the parties to arbitration at the request of one of the parties or any person
claiming through or under him. The provisions of the clause referred expressly

8
Disclaimer: Although all Prevention Measures are being used While making these notes but students are advise,
they can consult from subject book.



P.G.S NATIONAL COLLEGE OF LAW,MATHURA
Arbitration and Conciliation Act, 1996 Unit-2

intended that it would survive the termination of agreement under the rules of the
International Chamber of Commerce, Paris. )

Section 46. When foreign award binding.—Any foreign sed which would be
enforceable under this Chapter shall be

ated as binding for all purposes on the persons as between whom it was made,
and may accordingly be relied on by any of those persons by way of defence, set
off or otherwise in any legal roceedings in India and any referenc@n this

Chapter to enforcing
breign award shall be construed as including references to relyinﬂ?(batlward.

COMMENTS Section 46 is enacted parallel with Article IN,of the New York
Convention and is on the pattern of Section 4(2) of the 19 \

Section 46 has been incorporated with a liberal obje recognise all the
"Foreign Awards" under this Chapter which is enforc e in India, even For the
purpose of defence, set-off or in any legal proceedh e@m India. Thus, a foreign
award under this Chapter becomes enforceable g%all have miling force upon
the parties between whom it was made. These es may rely on such a foreign
award by way of claim, defence, set-off @1 y legal proceedings initiated in

India.
Section 47. Evidence.-

(1) The party applying for the forc t of a foreign award shall, at the time of the
application, roduce before the ) the original award or a copy thereof, duly
authenticated in

the manner required by th @of the country in which it
was made; (b) the origi ésagreement for arbitration or a duly certified

copy thereof; an h evidence as may be necessary to prove that the award
is a foreign award.
(2) If the r agreement to be produced under sub-section ) is in a foreign

languag arty seeking to enforce the award shall produce a translation into
Engli ified as correct by a Eplomatic or consular agent of the country to
whichthat party belongs or certified as correct in such other manner as may be
sufficient according to the law in force in India.

Explanation. In this section and all the following sections of This Chapter, "Court"
means the principal Civil Court of original jurisdiction in a district, and includes the
High Court in exercise of
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s ordinary original civil jurisdiction, having jurisdiction over the subject-matter of
the award if the same had been the subject-matter of a suit, but does not include
any civil court of a grade inferior to such principal Civil Court, or any Court of
Small Causes.

15

Section 47 provides specified conditions to be fulfilled by the party, who is seeking
enforcement of a foreign award. It is a mandatory provision. Thus, §§on 47
prescribes the evidence the party has to be made prima facie before Hﬁ' ourt for

enforcement of a foreign award
Section 47(1) provides that the following documentary evi Mhave to be
produced before the Court, at the time of application fo forcement of a
foreign award-by a party

d

1. Original award or a copy of it, which should be authenticate

according to the law of that country in which i made. 2. The original
agreement for arbitration or a certified copy of

arbitration agreement, and 3. Such other ev %g)as may be necessary to show
that the award

is a foreign award. The Court in its di cretjoh may permit the party to fulfil these
aforesaid conditions during the pr ce s. It is expected that the court should

not adhere too strictly in this res but to consider the reasonableness of the
circumstances.

Section 47(2) provides thatr@ an award is in foreign language or arbitration

agreement is in foreign ‘l ge, its translated copies should be produced in

English. It is required &Such translated copies must be certified as correct

translation by a di o%ﬁc or consular agent of the country to which that party

belongs or cem’%as correct in such other manner as may be sufficient
f India, in force.

according to the |
Explanati hed to this section defines the "Court" for the purpose of this
chapter.% urt means, and excludes any civil court of a grade inferior to such

princi il court, or any court of small causes, but it includes the principal civil
court original jurisdiction in a district and the High Court in exercise of its
ordinary original civil jurisdiction and any subject matter over which it is having
jurisdiction of a suit.

No time limit for enforcement of a foreign award has been prescribed in Part Il of
Chapter I. The Indian courts have given conflicting views. The Gujarat High Court
is of view that "It cannot be that a foreign award can be enforced at any time,
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though a domestic award can be enforced only within specified time limit." So, the
Limitation Act may be applied as it applies to proceedings in Court.

The Delhi High Court is of the opinion that "Since Part Il does not prescribe any
time limit in this regard, the Limitation Act, 1963, being a integral part of the
procedural law of India, applies.”

Now, it is clear that for enforcement of a foreign award under this Section 47, Part
[I, no time limit has been prescribed, however non-compliance of the dural
law of India, while such enforcement of a foreign award is sought befgsl e court

in India, the Limitation Act, should be followed. V

@Q
{7
QO
\
chr

Q2. DISCUS he Eor and constitute of arbitral award how is correction
made in on award

Ans. 3. Correction and interpretation of award additional award.-

(1) Wi thirty days from the receipt of the arbitral award, unless another period
of time has been agreed upon by the parties(a) a party, with notice to the other
party, may request the

arbitral tribunal to correct any computation errors, any clerical or typographical
errors or any other errors of
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similar nature occurring in the award; (b) if so agreed by the parties, a party, with
notice to the other

party, may request the arbitral tribunal to give an

interpretation of a specific point or part of the award. (2) If the arbitral tribunal
considers the request made unde sub-section (1) to be justified, it shall make the
correction or give this

ARBITRATION

interpretation within thirty days from the receipt of the requ and the
interpretation shall form part of the arbitral award. %)

(3) The arbitral tribunal may correct any error of the type refered to in clause (a)
of sub-section (1), on its initiative, within thirty days fro te of the arbitral
award.

may request, within thirty days from the recelpt of rbitral award, the arbitral
tribunal to make an additional arbitral award s presented in the arbitral
proceedings but omitted from the arbitral aw

(5) If the arbitral tribunal considers the G@t made under sub-section (4) to be
arbi

(4) Unless otherwise agreed by the parties, a party % otice to the other party,

justified, it shall make the additional award within sixty days from the
receipt of such request.

(6) The arbitral tribunal may exte% ecessary, the period of time within which it
shall make a correction, glve nterpretation or make an additional arbitral
award under sub-section (iig -section (5).

(7) Section 31 shall ap correction or interpretation of the arbitral award or
to an additional arbltr d made under this section.

COMMENTS Secti |s modelled on Article 33 of the Model Law. It provides
as to correction and interpretation of award and additional award. Section 33 of
the Act, 19 trusts three functions mainly to an arbitral tribunal, when, the

mandate@ rbitral tribunal is terminated under Section 32 of the Act. Chiefly,

these tiofis are
(i) comgections in the award, if any. (ii) interpretations of specific points of the
award

(i) it may make an additional award. Both sub-sections (1) and (3) of Section 33
are relating to corrections and interpretation of an award. Clause (a) of Section
33(1), provides that a party with notice to other party may apply for correction and
computation of errors. It may be any clerical or typographical errors or any other
errors of a similar nature which have occurred in the award. Thus, a party with
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notice to the other party may seek explanation of specified point or decision by
the arbitral tribunal. Under sub-section (3) the arbitral tribunal is empowered to
correct its own decision rather can remove errors as such within 30 days
prescribed period i.e., from the date of the arbitral award.

Under clause (b) of Section 33(1) if a party has agreed with the other party, then
with notice to the other party, he may request to the arbitral tribunal to give an
interpretation of a specific point, so as to remove ambiguities in tlhi&ward.
However, there is no provision to seek To examination of the award,

Section 33(2) provides that on justifiable ground if a request is made touthe arbitral
tribunal, it may correct the mistake or give interpretation of the
&request iIs made

award within 30 days from the receipt of the request. S
under sub-section (1).

Sub-section (4) of Section 33 provides that if someth remained undecided or
left out in the arbitral award, the aggrieved party wit e to the other party may
request the arbitral tribunal an additional award o %S submitted in the arbitral
proceedings, but not decided, however, suc t can only be made within
30 days from receipt of the award. Thus, ar&} itional award can be requested,

when the claims are presented before e@)
incidentally omitted.

Sub-section (5) of Section 33 proviﬁﬁit at an additional award can be made only
on justifiable request made to the al tribunal by an aggrieved party

Section 33(6) provides that u traordinary circumstances to meet the end of
fairness and justice, the arb ibunal is empowered to extend the time-limit i.e.,

30 days as prescrlbed sub sections (2) and (5) of Section 33, for maklng
correction or giving n ation of the arbitral award.

Section 33(7) f e provision of the preceding sub-sections. It makes
Section 31 of the Act i.e., form and contents of arbitral award or to an additional
award, appll to such correction or interpretation of the arbitral award or make

additiona@ award as the case may be.

After ator has made the award, he becomes functus officio, that is to say
he c%s to function thereafter with reference to the arbitration. However, if there
IS no agreement to the contrary, he may correct an award, at any time after the
award has been made, any clerical mistake or error arising therein by an
accidental slip or omission. (i) Arbitral award should be construed liberally

It is settled rule of interpretation that an arbitral award should be construed
liberally and wholly, but not in isolation, thus, to give effect to the real intention of
the arbitral tribunal.”

ral tribunal, but a part of claim is
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While affirming the law laid down in earlier decision the Apex Court in SamtaSila
v. Dhirendra Nath Sen, observed as under :

"The court should approach the award with a desire to support it if that is
reasonably possible rather than to destroy it....unless otherwise required. The
award need not formally express the decision of the Arbitrator on each matter of
difference. The silence of the award on a particular matter is a clear indication that

the claim was not upheld /&
Thus wherein the arbitral award is silent and does not express clea% espect
of some claims, it should be presumed that the claim was not upheld.

an arbitral

However, the Delhi High Court in R. Murlidhar v. NPCC, @he
tribunal made an arbitral award on the subject matter 2d to it, the court
would draw presumption in favour of the validity of the arb

award that the arbitrator has taken into consideratiopsall the subject matter of

refe

disputes referred to him. The court would also pres hat the arbitral award is
final and complete. (i) Words in accord with the i |
It is the interpretation of general words an s that the principle of strictly

words are used finds its most freque ation. It is, therefore, a cannon of
interpretation that all words, if they are@ral and not express and precise are to
be construed as particular if the&{e{n on be particular, that is, they must be
understood as used with referqﬁg 0 the subject-matter in the mind of the
legislature and limited to it.'

It is submitted that the WOI‘@J ed in the arbitral award should be construed on
the basis of real inteng% the arbitrator under the new Act, 1996, namely,
Section 33. The arbit unal has been conferred power to correct, interpret
and if required can e additional award within the stipulated time. However,
this power of th itral tribunal will be exercised only at the request made by the
parties in this“regafd. It is the discretionary power of the arbitral tribunal which
seems to rcised to meet the ends of justice and also to achieve the very
objectivas ofthe arbitration. (iii) Arbitral award can be modified

It can%‘ said that the arbitral award can be modified wherein either of the party
brings nto the notice of the arbitral tribunal that the certain issues have not been
taken up, in fact these were referred for arbitration or there is apparent error in the
award or there is omission or accidental slip in the award, the arbitral tribunal will
consider these issues and if it is justified the arbitral tribunal under its discretion
would modify the award.? (iv) Review on merits-an arbitrator has no power

adapting the meaning to the particular sulm atter with reference to which the
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The Apex Court in State of Arunachal Pradesh v. Damani Construction Co., ruled
that the application seeking review was not maintainable. The .court explained
that this is so, firstly, because the letter seeking review had not been designed
strictly under Section 33 of the Act because under Section 33 of the Act a party
can seek certain correction in computation of errors or clerical or typographical
errors or any other errors of a similar nature occurring in the award with notice to
the other party or if agreed between the parties, a party may request the 4Arbitral
Tribunal to give an interpretation of a specific point or part of the asaa& This
application which was moved by the appellant does not come withi y of the
criteria falling under Section 33(1) of the Act. It was designed prellant
was meeking review of the award. Since, the Tribunal had no(po of review on
merits, therefore, the application moved by the g Og@nt was wholly
misconceived. Secondly, it was prayed whether the pat was to be made

directly to the respondent or through the Court or that thé*Tespondent might be
asked to furnish bank guarantee from a nationalised as it was an

interim award, till final verdict was awaited. The as of the view that both
ection 33 of the Act.
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Q3. What are the grounds of setting aside an award Discuss Can arbitral
award enforce as a decree and the court

Ans.
RECOURSE AGAINST ARBITRAL AWARD (Section 34. Application for setting

aside arbitral award.—
(1) Recourse to a Court against an arbitral award may be made eﬂ@by an
application for setting aside such award in accordance with sub-%

(2) and sub-section (3). &

(2) An arbitral award may be set aside by the Court only i@\e party making the
application furnishes proof that

(i) a party was under some incapacity, or %?

(i) the arbitration agreement is not valid under towhich the parties have
subjected it or, failing any indication there(a\ er the law for the time being
inforce; or

(i) the party making the application wds notfgiven proper

notice of the appointment of an itrator or of the arbitral proceedings or was
otherwise unable to present

his case; or ,Q
(iv) the arbitral award deals @1 a dispute not

contemplated by or not fal within the terms of the submission to arbitration, or
it contains decisio o@atters beyond the scope of the submission to
arbitration : Pro at, if the decisions on matters submitted toarbitration can

be separatedrfrom>hose not 80 submitted, only that part of the arbitral award
cisions on matters not submitted toarbitration may be set aside;

which con

e

(V) position of the arbitral tribunal or the arbitralprocedure was not in
accordance with the agreement of the parties, unless such agreement was in
conflict with a provision of this part from which the parties cannot derogate, or,
failing such agreement was not in

accordance with this part; or
(b) the Court finds that

(i) the subject matter of the dispute is not capable of
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settlement by arbitration under the law for the time being in force, or

of India. Explanation.-Without prejudice to the generality of sub-clause (ii) it is
hereby declared, for the avoidance of any doubt, that an award is in conflict with
the public policy of India if the making of the award was induced or affected by
fraud or corruption or was in violation of Section 75 or Section 81.

(3) An application for setting aside may not be made after three months have
elapsed from the date on which the party making that application had recéivsed the
arbitral award or, if a request had been made under Section 33, fro ate on
which that request had been disposed of by the arbitral tribunal :

Mby sufficient

Provided that if the Court is satisfied that the applicant was preven
cause from making the application within the said period months it may
entertain the application within a further period of thirty da t not thereatfter.

(4) On receipt of an application under sub-section (1),4he Court may, where it is
appropriate and it is so requested by a party, adjourngt roceedings for a period
of time determined by it in order to give the arhj ribunal an opportunity to
resume the arbitral proceedings or to take éﬂe action as in the opinion of
arbitral tribunal will eliminate the grounds for Setting aside the arbitral award.

COMMENTS Section 34 of the Act, 1 Qnodelled on Article 34 of the Mode!
Law. This is one of the most importantisectjons of the present Act.

Section 34 of the Act, 1996 is awgous to Section 30 of the Arbitration Act,
1940.

Section 34 provides for the d and circumstances when an arbitral nward
may be set aside. It empewersjthe courts to review the whole ¢ arbitration process
followed in a presented % and also to examine

constitutionality of é@vbitration process and the parties are not permitted to
lessen the digni No prescribed form of an application for setting anide an
award is neeessasy. Though the High Court may prescribe form of much
applicatio %

Section 84

(1) des that an application for setting aside the arbitral award may be made
to a Cowrt, in accordance with sub-section

(2) and nub-section (3).

On a number of occasions, the Supreme Court had said that as a general rule,
the Court should approach the award with a desire to support

If that is reasonably possible, rather than to destroy it, by calling it illegal. The
court is not empowered to set-aside the award suo motu,
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Section 34(2) provides the list of grounds for setting aside an arbitral award by the
court and the party who is seeking setting aside an arbitral award, makes an
application and furnishes proof of the followings

(i) a party was under some incapacity, or

(ii) the arbitration agreement is not valid under the law to which the parties have
subjected to or, failing any indication thereon, under the law for the timﬁing in
force, or

(i) the party making the application was not given proper n of the
appointment of an arbitrator or of the arbitral proceedings was” otherwise

unable to present his case.
(iv) The arbitral award deals with a dispute not conte y or not falling

within the terms of the submission to arbitration, or it cont ecision on matters
beyond the scope of the submission to arbitration. Subssection (2)(a)(iv) is relied
on the principle that the arbitral tribunal, being ature of the arbitration

agreement, is not competent to go beyond te% e of the submission to
arbitration.' Thus, an arbitral tribunal being \ re“of the agreement between
the parties it does not have its own jurisdict%?l such, thereby it is not a judicial

body to exercise judicial power of the tq wever, the reasonableness of the
reasons given by the arbitral tribunal cannot be challenged.

The proviso to sub-section is basewn e "principle of severability”, thus if the
reasonable good and reasonable part of an arbitral award can be separated

the whole of the award shoul e set aside. Therefore, if the reasonable bad
part of an arbitral award i.s S le, only the bad portion may be set aside.
Section 34(2)(a)(v) proy&rat if composition of the arbitral tribunal and the
arbitral procedure

r as per the agreement of the parties and an arbitral
award is passed in G“@"cases the parties are permitted to put an application to
the court for setting aside the arbitral award. It is necessary to apply this provision
by the partieS that”the agreement of the parties was not in conflict with the
provision |. Part | provides autonomy to the parties.

Section 84(2)(b)(i) and (ii) provides the power to a court to set-aside an arbitral
awa@hen an application by a party is presented before it, however, either
condition should exist (with proof-)

(i) "The subject-matter of the dispute is not capable of settlement by arbitration
under the law for the time being in force", or if the subject-matter is not arbitrable
under the prevailing law of the State, such an arbitral award if made on such
unarbitrable matter, would be set aside.
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(i) "an arbitral award is in conflict with the public policy of India". That means, if
the procedure adopted to make an arbitral award and

an arbitral award itself is opposed to public policy of India, it would be capable of
being set-aside by the court, on an application made to the Court by a party. For
application of this provision it is necessary that it must involve the public policy of
India and not any international public policy.

The New York Convention (UNCITRAL), and many international trg& also
regarded and used the term "public policy" and it has been red as
fundamental principles of law and justice which includes gubstaftive and
procedural aspects. &)

The explanation added to Section 34(2)(b)(ii) which state
given by violation of Section 75 or Section 81 in Part Il the Act, 1996 or an
arbitral award induced and obtained by fraud or by unfair freans or by corruption
would be regarded as against public policy of India. ;The) Supreme Court of India
had also upheld the importance and application of%Doctrine of Public Policy"

an arbitral award

in several rulings.

Section 34(3) prescribes the time-limit Withih@h an application for setting aside
an arbitral-award should be presented b competent court.

However, for the purpose of calculation the prescribed period of three months as
provided under sub-section (3) isAhe period that commences from the date on
which the applicant receives the and expires three months thereatfter. It is a
mandatory provision. In a casef a&request has been made under Section 33, the
time limit shall be calculat m the date on which that request had been

disposed of by the arbitra'l%

al.
It is also provided un xa -section (3) that when the court is satisfied and is of
the opinion that the paky has been prevented by the "sufficient cause" from filing
an application befgre the court within the statutory period of three months, in such
cases the Cotrt may entertain the application within a further period of thirty days,
but not th

SectioE 4(4) provides that on receipt of application under sub-section (1), the

Cou nsidering it appropriate and so requested by a party, may ndjourn the
proceedings for a fixed period of time with an object to give mufficient opportunity
to the arbitral tribunal to re-begin, after a pause, the arbitral proceedings or to take
any other initiative for removal of the ground for setting aside the arbitral award.
This provision is included in the Act of 1996 which was not available in the
Arbitration Act, 1940. Thus new form of the remission procedure with better
concept was introduced. It intends that the court should mark first the remediable

defects in the arbitral award and refer the same to the arbitral tribunal, so that the
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arbitral tribunal can resume the proceeding. It is obvious that the object behind
this remission procedure is to encourage and give reasonable opportunity to the
arbitral tribunal to escalate rectified arbitration proceedings.

The Allahabad High Court in State v. Reshma Devi, ruled that the sub-section (4)
of Section 34, does not contemplate that the court could confirm part of the award
and remit the rest to the arbitral tribunal.

The Court may direct the arbitral tribunal to resume the proceeding

or to take certain measures which are necessary for removal of thq@punds for
setting aside the arbitral award." (i) Scope of Section 34 M

The Supreme Court in Olympus Superstructures Put. L%v. eena Vijay
Khetan& others, observed that Section 34 of the Arbitratig Conciliation Act,
1996 is based on Article 34 of the UNCITRAL Model Law and it will be noticed
that under the 1996 Act the scope of the provisions fO@ittmg aside the award is

almost the same under Section 30 or Section 33 of t itration Act, 1940. It will
be noticed that according to sub-clause (2)(a)(iv) ﬁtion 34, the arbitral award
may be set aside by the court if the award eui jth*a dispute not contemplated
by or not falling within the terms of the sub%} n to arbitrator or if it contains a
decision on matters beyond the sco e submission to arbitration. The
proviso to clause (iv) deals with severa‘lllty )The words "terms of the submission to
arbitration” in Section 34(2)(a)(iv), he terms of the arbitration clause. This
appears to be the meaning of the if one refers to Section 28 which uses the
words 'dispute submitted to arbj %h and to Section 43(3) which uses the words
'submit future dispute to arbijtration’. (i) The words "terms of the submission to
arbitration"—Meaning of ¢

The words "terms of th }fnission to arbitration” in Section 34(2)(a)(iv) refers to
the terms of the arbi clause. This appears to be the meaning of the word if
one refers to Seet 8 which uses the words "dispute submitted to arbitration”

3(3) which uses the words "submit future disputes to arbitration."”

and to Secti
(i) Phras %c Policy of India'-Meaning of
The Surgrr? ourt in Oil and Natural Gas Corporation Ltd. v. SAW Pipes Ltd.,'

explaj at the phrase "public policy of India" is not required to be given a
narro eaning. The said phrase is susceptible of narrow or wide meaning
depending upon the object and purpose of legislation. Hence, the award passed
in contravention of the existing provisions of law is liable to be set aside.

The concept of "public policy” connotes some matter which concerne public good
and the public interest. What is for public good or in publie interest or what would
be injurious or harmful to the public good or publie interest has varied from time to

time. However, the award which is, on the face of it, patently in violation of
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statutory provisions cannot be said to bu in public interest. Such
award/judgment/decision is likely to adversely affect the administration of justice.
Hence, in the Court's view narrow meaning given to the term "public policy” in
Renusagar's case," it is required to be held that the award could be set aside if it
is patently illegal. (iv) Expression "but not thereafter" in proviso to Section 34()
Scope of

The use of expression "but not thereafter” in the proviso to Section #
lication

34(3), places a complete bar precluding the Court from entertaining a icati

for setting aside an arbitral award made beyond three months and a er period
of 30 days upon the Court being satisfied about the sufficient caus ection 43(1)
stating that Limitation Act, 1963 shall apply to arbitratio%as it applies to

proceedings in Court, does not have the effect of overridi ar created by the
proviso to Section 34(3).' (v) Limitation of power of the co intervene

It is to be noted that Section 34 of the new Act, 199 @tricts grounds for setting
aside the arbitral award. In other words this sec%specifies the grounds on
which the court may order for setting aside @# award. The implication of
Section 34 has been considered by the cour&agw: are taken up as under :

The Bombay High Court in United Indi Ir@ nce Co. Ltd. v. Kumar Texturiser,
observed that the present Act, 1996 c@s three sections, namely, Sections 34,
37(2) and 14(2) which inherently emp rs the court to intervene in the matter.
However, Section 34 of the Act, is the main section. Wherein present case
is for a declaration that there is g-ébitral dispute. It was held that considering the
express language of Section he Act, 1996 i.e., extent of judicial intervention
and the absence of pre ase falling under Section 14(2) or Section 34 or
Section 37(2), this court%%hhave no jurisdiction to entertain petition.

It has been seen 6@90|ng pages that Section 5 of the Act, 1996 specifically
states that no jud uthority shall intervene except where so provided in part |
rovi

l.e., general tons, arbitration agreement composition and jurisdiction of
arbitral tri x% conduct of arbitral proceedings, making of arbitral award,
termination proceedings, recourse against arbitral nward and finality and
of arbitral award etc. of the Act, 1996. In Union of India v. East Coast
ilders Engineers Ltd., the Delhi High Court observed that on perusal of the
provisions of Part | of the Act it is apparent that nowhere it is provided that a court
may intervene and entertain a petition challenging the order passed by arbitral
tribunal under Nection 16(5) taking a decision that the arbitral tribunal has
jurisdiction to proceed with the arbitration case.

Scope of challenge to jurisdiction of arbitrator was considered by the Rajasthan
High Court in Union of India v. Rattan Singh Gehlot. It was held that in an
21
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unreasoned award unless it is found by seeing at the arbitral mward that an error
has been committed by the arbitrator, no interference unn be made. The court
observed that this is different from saying that when # challenge is made to the
arbitral award by saying that the arbitrator has Beted beyond his jurisdiction. It
has to be determined that there is a Histinction between disputes as to the
adjudication of the arbitrator and the

upute as to in what way the jurisdiction should be exercised. In the Iater@es the
court has no role to play but in the former cases where there is a

challenge to the jurisdiction of the arbitrator the courts have reagons t@ interfere.
The court further observed that this is within the domain qtﬁ?,?ourt to see
whether the arbitrator has acted within its jurisdiction or out% jurisdiction. To
that extent the court is required to adjudicate.

It is well settled legal principle that the question regardiffg”jurisdiction is to be
raised at first instance it cannot be allowed to be r i@ at a later point of time
even under Section 34 of the Act, 1996. Hence, it %ﬂeagre ground for setting

aside of arbitral award. §)

The scheme of the Act, 1996 shows that tN islature did not provide appeal
against the order under Section 16(5) bitral tribunal takes a decision by
rejecting the plea that the arbitral trib@nal has no jurisdiction. In such cases, the

arbitral tribunal shall go ahead witl th itral proceedings and make an arbitral
award without delay and without béipg interfered in the arbitral process at that
stage by any court in their su ory role. (vi) Arbitrator's existence depends

upon the agreement

It is settled law of arhifr, t@ that the arbitrator is governed by the terms of
l@nction within the limits of the said agreement. Thus,

agreement and he ha

he cannot act bey j@e terms of Act. If he makes an arbitral award by acting
beyond the sco reement, such award is liable to be set aside by invoking
eA

Section 34 o , 1996.

The Ape in Steel Authority of India v. J.C. Budharaj,” observed that the
arbitratof cannot deliberately overlook the conditions laid down in the arbitration
agre hich are binding on the parties in the contract. If he ignores the same

it can Be very well said that he has acted beyond the jurisdiction conferred upon
him. Undoubtedly the arbitrator derives the authority from the contract and if he
disregards the contract the award given by him, is arbitrary, it is not sustainable. It
has been held that the deliberate departure from the contract amounts not only to
manifest disregard of the authority but misconduct on his part.

( Similarly, in New India Civil Erectors (P.) Ltd. v. Oil and Natural Gas
Corporation, the Supreme Court has held that the arbitrator being a creature of
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the agreement must operate within the four corners of the agreement and cannot
travel beyond it. In the present case the agreement between the parties clearly
says that in measuring the built-up area, the balcony areas should be excluded.
The arbitrators could not have acted contrary to the said stipulation and awarded
any amount to the appellant on that account. More patrticularly, arbitrator cannot
award any amount, which is ruled out or prohibited by the terms of agreement.
(vii) Setting aside of non-speaking award

The Supreme Court in State of J. & K. v. Dev Dutt Pandit, considered t cope of
challenging a non-speaking award, wherein submission was mad fore the
court that the arbitral award is a non-speaking award. It was &ﬁzy/ed that the
Supreme Court cannot go into the mental process of the arb%or In making the
award on various claims. The court has certain limitations/WRileYexamining a non-
speaking award but there is no complete bar in examinim@e award is in terms
of reference or in terms of the contract.

(viii) Whether the issue of lack of jurisdiction could @ed for the first time

In matter of Olympus Superstructures Put. Lid. (- na Vijay Khetan& others,
before the Apex Court a question arose ether in view of the provisions of
Section 16(2) which uses the words 'n er than any such objection as
contained in Section 16(2) not raised (efo e arbitrator can be permitted to be
raised for the first time under Section f the Act. Similarly, a question arises

whether in view of the proviso of ilon 16(3) which uses the words 'as soon as'
any objection as contained in Section 16(3) cannot be raised for the first time
under Section 34. There was ecessity to decide this question in view of the
fact that though Section 16 referred to during the course of the hearing, the

respondents had urged&' rits that the arbitrator had jurisdiction to decide the
disputes/difference qﬁ‘ rning the Interior Design Agreements also and that
even if the appella uld be permitted to raise these issues at the stage of
Section 34, there\was no substance in the said contention. The Apex Court did
not decide the_question in view of the facts of the case, and therefore, the
question eff open.

vV 0D egtion at thortidents

(ix) ch court empowered to set aside arbitral award

It is settled legal principle that the place wherein the parties entered into the
arbitration agreement that court is competent to entertain the application under
Section 34 of the Act, 1996.

In cases wherein the disputed properties are situated within the jurisdiction of two
courts located at different places, either of the court would have jurisdiction to
entertain application for setting aside of the arbitral award, however, in case the
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court which first entertains such application no such application is entertainable by
other court."

In case of an international commercial arbitration it will be governed by Article 3 of
the Geneva Convention or Article V, para l(a) of the New York Convention. These
provisions of the Convention provide that the country in which or under the law of
which the arbitral award was made, the court of that country only would have
jurisdiction to set aside the arbitral award." ;)

(xvi) Grounds for setting aside of arbitral award

In Oil and Natural Gas Corporation Ltd. v. SAW Pipes Ltd., t Su%me Court
had an occasion to elaborate and lay down proof and groundg*for Setting aside of
arbitral award. According to the Supreme Court -

(1) The Court can set aside the arbitral award under Sect@(Z) of the Act if the
party making the application furnishes proof that @

(i) a party was under some incapacity; or %
(ii) the arbitration agreement is not valid undey t to which the parties have
been subjected it or falling under the law for &ﬁ' e being in force; or

(i) the party making the applicatio v@ ot given proper notice of the
appointment of an arbitrator;

(iv) the arbitral award deals with a dgsg not contemplated by or not falling within
the terms of submission to arbitrai r it contains decisions on matters beyond
the scope of the submission to ation. (2) The Court may set aside the award
()(a) if the composition .of@ rbitral tribunal was not in accordance with the
agreement of the partie

(b) failing such agre N the composition of the arbitral tribunal was not in
accordance with the Act;

(i) if the arbitral progedure was not in accordance with

(a) the a t of the parties; or
(b) failin@v agreement, the arbitral procedure was

not 'ﬂ%ﬁcordance with Part | of the Act. However, exception for setting aside the
arbitral 7award on the ground of composition of arbitral tribunal or illegality of
arbitral procedure is that the agreement should not be in conflict with the
provisions of Part | of the Act from which parties cannot derogate. (3) The award
could be set aside if itis :
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(1) Against the Public policy; or (2) Against the Fundamental policy of Indian law;
or (3) Against the Justice and morality; or (4) Against the Patently illegal; or (5)
Against the Interest of India.

(xxii) Effect of an arbitral award being set aside

Once the arbitral award is set aside by the court while exercising the power under
Section 34, the effect of an award being set aside is that it becomes
unenforceable by law. The parties have to be reverted to their formeréion in
respect of the subject-matter of dispute. (b'

It is settled legal position that as soon as the arbitral award is 4@ade;”an arbitral
tribunal is functus officio, thus it ceases to function, on the a A%gf the court's
order as provided under Section 34(4) the arbitral tribunal g esume its power
and may conduct fresh arbitral proceedings, when the has been remitted
back to the tribunal. While clarifying this point the Apex Ceourt in Narain Das v.
Narsingh Das,* observed that the court is empowered)to order the tribunal to
correct or modify an arbitral award where it is i ct in form, but the court
cannot substitute its own order for the arbitratQ\@

FINALITY AND ENFORCEMENT OF

ARBITRAL AWARDS Seetion 35. Fin @arbltral awards.-Subject to this Part
an arbitral award shall be final and biRding on the parties and persons claiming

under them respectively. X

COMMENTS Section 35 of A 996 contains essence as, contained in
paragraph 7 of the First Sche the Arbitration Act, 1940.

Section 35 states that the fi@ rbitral award is binding upon the parties and any
other persons claiming ﬁer them. To achieve finality, the arbitral award should
not be challenged aft expiry of period of time provided under Section 34(3).
Such an arbitral has not only achieved finality but also becomes binding
. This is a reformative provision in the Act of 1996. After the

force on the parti
finality of a itral award, rights and liabilities of the parties relating to the said
' be decided in accordance with the said arbitral award!

claims e@
Sect}k% nforcement.-Where the time for making an application to set aside

the arhjtral award under Section 34 has expired, or such application having been
made, it has been refused, the award shall be enforced under the Code of Civil
Procedure, 1908 in the same manner as if it were a decree of the Court. 1

COMMENTS ( Section 36 is not modelled on the Model Law.

Section 36 provides condition for enforcement of an arbitral award and its
procedure that how the award will be enforced. There are two conditions either to
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be fulfilled to become an award enforceable. It is the mandatory provision. The
conditions are(i) under Section 34, time limit for making an application for setting

aside an arbitral award has expired, or (ii) such an application has been made but
it has been refused.

If, either condition is fulfilled the award shall be enforced under the Code of Civil
Procedure, 1908 (5 of 1908) in the same manner as if it were a decreg of the
Court. In fact an arbitral award is not a decree of the court but, mutati%andis
shall apply to the enforcement of an arbitral award. Section 36 contai words
"Iin the same manner as if it were a decree of the court”" thus, an amal award
must include essential ingredients of a decree of the court, to M capable of
being enforced. i«

An arbitral award made on oral submission is not enforce

Under the new Act, 1996 the requirement as to stampl of the arbitral award and
making of the rule of the court and issuing of a decr erms thereof have been
taken away. Now the arbitral award itself is exe % without these formalities
which were necessary under the old Act, Y it is well said that the
"award is given teeth." ). (i) Enforcement of a

In Khaleel Ahmed Dakhami v. Hatti G I@s Ltd.," the fact of the instant case
were as follows :

Award allowed some of the claim &f the appellant, and the respondent filed an
application under Section 34 for jng aside the award. Earlier caveat had been
filed by the appellant along Wiugp lication under Section 9 i.e., interim measures
etc. by court. The appe o filed an application under Section 36 for
execution of the award mentioning pendency of application under Section
34, i.e., for setting s arbltral award. It was held that the application under
Section 36, for enforee nt of instant award could not be entertained.

In the case the Apex Court observed that the Principal District Judge, Raichur
had, no dou rlsdlctlon in the matter but his holding that the Principal City Civil

e would have no jurisdiction is not commendable. It cannot
d, in view of Section 10 of the Civil Procedure Code, 1908, that only
t will have jurisdiction to try the

suit. It is not that the Principal City Civil Court, Bangalore is not a court within the
meaning of Section 2(e) of the Act, 1996, whether the Principal City Civil Judge,
Bangalore has jurisdiction in the matter or not was still pending with him when
proceedings were filed earlier in time than the execution application by the
appellant in the District Court at Raichur. The award had not attained finality. In
these circumstances, the Principal District Judge, Raichur should not have
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entertained the application for execution and ordered attachment of movable
properties of the respondents. In such circumstances, the Principal District Judge,
Raichur should not have entertained the execution application at all.
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